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Although EOLOA states that “a mental illness or mental health condition is 

not a qualifying condition,” that safeguard is inadequate in the context of eating 

disorders, where physical deterioration from malnutrition can be reframed as a 

separate “terminal” illness.  Indeed, physicians have argued that individuals with 

anorexia nervosa qualify for assisted death on the basis of malnutrition itself.  In 

Alyssa’s case, her doctor described her condition as “terminal malnutrition.”  

Gaudiani, Terminal Anorexia, supra, at 8.  In a follow-up article, the authors went 

further, arguing that anorexia can be treated as a terminal disease by framing it as 

physical illness:  “Indeed, highly regarded eating disorder authorities now consider 

anorexia nervosa to be a ‘metabolo-psychiatric condition’ . . . No one would argue 

that metabolic disorders can’t progress to terminal phases.”  See Joel Yager, Jenifer 

Gaudiani & Jonathan Treem, Eating Disorders and Palliative Care Specialists 

Require Definitional Consensus and Clinical Guidance Regarding Terminal 

Anorexia Nervosa: Addressing Concerns and Moving Forward, 10 J. Eating 

Disorders 1, 5 (September 6, 2022).6 

Colorado has in fact reported thirty cases of assisted death from 2021 to 

2024—including eighteen in 2024 alone—where the terminal illness was “severe 

protein calorie malnutrition.”  Roff, Assisted Death, supra, at 10.  The numbers 

have risen each year; from one case in 2021, to two in 2022, to nine in 2023, and 

 
6 Available at https://link.springer.com/article/10.1186/s40337-022-00659-x. 
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then doubled again in 2024.7  While it is unknown, due to reporting restrictions, 

how many of these cases involved anorexia, it is notable that they occurred in the 

same state where doctors have been promoting the “terminal anorexia” pathway to 

assisted death. 

In light of these practices, the National Association of Anorexia Nervosa & 

Associated Disorders put out a statement condemning the efforts to label anorexia 

as a terminal illness and the use of assisted death to end the lives of people with 

eating disorders.8  The medical community has also responded vociferously, 

objecting to the notion that a patient suffering from an eating disorder can be 

considered terminally ill.  See, e.g., Angela Guarda et al., Terminal Anorexia 

Nervosa Is a Dangerous Term: It Cannot, and Should Not, Be Defined, 10 J. 

Eating Disorders 1, 2 (June 7, 2022) (“Concerningly, two of the cases described by 

Gaudiani et al. were offered [assisted death] without ever receiving adequate 

inpatient specialty care.”).9   

 
7 See Colorado End-of Life Options Act 2024 Data Summary, with 2017-2024 
Trends and Totals, Colo. Dep’t Pub. Health Env’t, available 
at https://drive.google.com/file/d/1S3yC6qkS15rywRVUhV_J6CuD3202k2nZ/vie
w (last visited Mar. 2, 2026). 
 
8 See ANAD Statement on Terminal Anorexia, ANAD, available at  
https://anad.org/terminal-anorexia-statement/ (last visited Mar. 2, 2026). 
9 Available at https://link.springer.com/article/10.1186/s40337-022-00599-6. 
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Nevertheless, so long as medical providers are given effectively free reign to 

prescribe lethal medication, if in “the medical opinion of the attending physician or 

attending APRN” the patient has a terminal illness, the practice will persist absent 

Court intervention.  16 Del. C. § 2502C(11). 

B. Eating Disorders Are Serious Psychiatric  
Disorders That Affect Decision-Making And Executive Function 

The science makes pellucid that the justification for assisted death—

fundamentally, that individuals who are facing inevitable death from an incurable 

terminal illness have the right to make voluntary decisions about their medical care 

at the end of life—collapses with respect to eating disorders.   

Recovery from eating disorders remains possible, no matter how long a 

person has been ill.  A landmark 22-year study found that 62.8% of participants 

with anorexia nervosa achieved recovery—and, critically, approximately half of 

those who had not recovered by nine years progressed to recovery by twenty-two 

years.  Kamryn T. Eddy et al., Recovery From Anorexia Nervosa and Bulimia 

Nervosa at 22‑Year Follow‑Up, 78 J. Clinical Psychiatry 184 (2017).  Moreover, a 

30-year Swedish follow-up study found that 64% of individuals with adolescent-

onset anorexia nervosa achieved full recovery.  Sandra Rydberg Dobrescu et al., 

Anorexia Nervosa: 30-Year Outcome, 216 Brit. J. Psychiatry 97, 99 (2019).  And a 

2024 analysis of 415 studies encompassing over 88,000 individuals with eating 

disorders found that recovery rates increased over time:  42% at less than two 
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years, rising to 67% at ten or more years of follow-up.  Marco Solmi et al., 

Outcomes in People With Eating Disorders: A Transdiagnostic and 

Disorder-Specific Systematic Review, Meta-analysis and Multivariable 

Meta-regression Analysis, 23 World Psychiatry 124, 126 (2024).   

 Despite the prospect of recovery, many young people with eating disorders 

who have decades of life ahead of them lose their lives to suicide.  Approximately 

twenty percent of eating disorder deaths are attributable to suicide:  A large-scale 

study found that anorexia nervosa was associated with 18 times the risk of death 

from suicide compared to the general population.  April R. Smith et al., Eating 

Disorders and Suicidality: What We Know, What We Don’t Know, and Suggestions 

for Future Research, 22 Current Opinion Psych. 63 (2018).  

 Critically, suicidal ideation and refusal of treatment are unfortunate 

symptoms (and consequences) of the disorder itself.  See Rebekah A. Mack & 

Caroline E. Stanton, Responding to “Terminal Anorexia Nervosa: Three Cases and 

Proposed Clinical Characteristics,” 10 J. Eating Disorders  1, 2 (June 25, 2022) 

(“This refusal [of treatment] can be explained by growing research suggesting that 

biobehavioral syndromes alter the process of self-determination.”).10 

 
10 Available at https://link.springer.com/article/10.1186/s40337-022-00612-y. 
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One reason for this is that malnutrition profoundly impairs cognitive 

function.  A systematic review of 64 studies published in peer-reviewed journals 

found that individuals with anorexia underperformed compared to healthy controls 

in tasks involving visual perception, decision-making, memory, social cognition, 

and set-shifting—the ability to move between different cognitive tasks.  Elena 

Tomba et al., Residual Eating Disorder Symptoms and Clinical Features in 

Remitted and Recovered Eating Disorder Patients: A Systematic Review with 

Meta-Analysis, 52 Int’l J. Eating Disorders 759, 768 (2019).   

Research suggests that starvation affects the prefrontal cortex, a brain region 

critical to executive function and decision making.  Cognitive flexibility (the 

opposite of cognitive rigidity) is the ability to adapt to new information and change 

behaviors in response to a changing environment, whereas central coherence is the 

ability to integrate particular details and experiences into a larger understanding of 

the whole.  “Anorexia nervosa has consistently been found to be associated with 

poor cognitive flexibility and central coherence.”  Tim Brockmeyer et al., 

Cognitive Flexibility, Central Coherence, and Quality of Life in Anorexia Nervosa, 

10 J. Eating Disorders 1, 2 (Feb.15, 2022). 11  A recent case-control study 

comparing patients with short-term eating disorders to those with long-term eating 

disorders found significantly more impaired neuropsychological profiles and 

 
11 Available at https://link.springer.com/article/10.1186/s40337-022-00547-4. 
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cognitive rigidity in the long-term ill group, including in cognitive functions 

necessary for informed and autonomous decision-making.  Antonio Grau et al., 

Cognitive Impairment in Eating Disorder Patients of Short and Long-Term 

Duration: A Case-Control Study, 2019 Nat. Ctr. Biotechnology Info. 1329, 1335–

39 (May 21, 2019).   

Moreover, anosognosia—or lack of insight into one’s own illness—is 

another hallmark of anorexia nervosa.  The neuropsychological profile of these 

patients includes not only cognitive rigidity but also impaired self-appraisal of 

one’s own abilities.  See George Konstantakopoulos et. al., Empathy, Mentalizing, 

and Cognitive Functioning in Anorexia Nervosa and Bulimia Nervosa, 15 Soc. 

Neuroscience 477 (2020); Philip Gorwood et al., Clinical Insight in Anorexia 

Nervosa: Associated and Predictive Factors, 281 Psychiatry Rsch. (Nov. 2019).  

This can result in cognitive deficits negatively affecting patients’ ability to 

accurately assess their own mental states.  Konstantakopoulos, Empathy, supra; 

Gorwood, Clinical Insight; Gorwood, Clinical insight, supra. 

II. The Assisted Deaths of People with  
Eating Disorders Reveal EOLOA’s Deficiencies 

 
 The decision below failed to account for the wide application of EOLOA, 

including potentially to people suffering from eating disorders.  And although it 

dismissed the possibility of such applications as “absurd,” they are in fact reality.  

The fact that people with eating disorders have already lost their lives under laws 

Case: 26-1001     Document: 37     Page: 22      Date Filed: 03/02/2026



 

18 
 

similar to EOLOA in other states fundamentally erodes the district court’s 

reasoning.    

A. The Cognitive Impairments Associated with Eating Disorders 
Raise Questions about the Capacity to Make a Life-Ending 
Decision 

In concluding that there was no discrimination of the type alleged by 

Plaintiffs-Appellants, the district court emphasized that Delaware’s EOLOA is 

“entirely voluntary” and contains “multiple safeguards” to ensure patients 

understand the consequences of their decisions.  Curran, 2025 WL 3763413, at *9.  

It further characterized EOLOA as providing “an entirely optional alternative” to 

avoid “suffering needlessly from incurable conditions with six months or less to 

live.”  Id. 

But this is fictional when it comes to eating disorders.  The “[a]ssessment of 

capacity to refuse care in [anorexia nervosa] is especially challenging as most 

patients appear rational in all ways but one—their ability to fully appreciate how 

the risks and benefits of treatment decisions apply to their own condition.”  

Guarda, Terminal Anorexia, supra, at 2; see also Mack, Responding, supra, at 2 

(“[T]he egosyntonic nature of [eating disorders]—along with decreased functional 

cognitive skills such as poor insight, diminished cognitive flexibility, and 

decreased attention and concentration—limits the ability of patients with [eating 

disorders] to provide informed refusal of treatment.”).  As Dr. Guarda and her co-
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authors incisively ask:  “How then, can they appreciate the risks and benefits of 

MAID . . . ?”  Guarda, Terminal Anorexia, supra, at 2.   

It is important to note that in all sixty documented cases of assisted death 

involving people with eating disorders, clinicians determined that the individuals 

had capacity to choose death.  However, there is no standardized tool for assessing 

capacity in this context, and the law ultimately places the responsibility for 

determining capacity with the judgment of the certifying medical providers, despite 

its irreversible consequences.  Most clinicians have minimal if any training in the 

formal assessment of capacity to refuse treatment for an eating disorder, a mental 

disorder that affects choice – specifically autonomous choice to pursue curative 

care (nutritional rehabilitation) for fear of weight gain and anxiety about 

consuming basic nutrition necessary for survival.  

Coercion also poses distinct problems for individuals with anorexia who are 

highly vulnerable to steering by trusted medical providers.  The offering of assisted 

death to an individual with anorexia “risks colluding with anorectic reasoning that 

improved quality of life and potential for recovery are hopeless projects.”  Id.  

Furthermore, “persuasion and encouragement of a vulnerable individual” can have 

undue coercive effects, despite falling short of formal coercion.  Id.  And the 

application of “irremediability judgments” could “undermine the patient’s 

authority about their goals and could sap the motivation of an otherwise engaged 
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patient.”  Brent Michael Kious, et. al., Addressing ‘Futility’ in Psychiatry: A 

Consensus Statement, 56 Psych. Med. 1, 5 (Jan. 14, 2026).12  Indeed, the offer of 

assisted death by a trusted medical provider is what can shift mere suicidality, 

which is very common in individuals with anorexia, into “the capability to . . . self-

inflict death—which is exactly what MAID offers.”  Mack, Responding¸ supra, at 

3.   

The upshot is that EOLOA severely discriminates in operation, at least with 

respect to those living with eating disorders.  Delaware maintains both suicide 

prevention and mandatory commitment protections for those threatening suicide.  

See 16 Del. C. § 6203 (describing Delaware’s Office of Suicide Prevention); 16 

Del. C. § 5001, et seq. (providing for involuntary commitment of persons who are 

suicidal for a period of 48-hours (and potentially indefinitely with regular 

hearings)).  Under EOLOA, however, those suffering from eating disorders are 

effectively exempted from these protections by being given access to lethal 

drugs—with no provision for circumstances where, as with eating disorders, the 

illness undermines the voluntariness of any such decision.  Cf. Lawson v. CSX 

Transp., Inc., 245 F.3d 916, 923 (7th Cir. 2001) (holding “that eating constitutes a 

‘major life activity’ for purposes of the ADA”).  The statute offers no clear 

 
12 Available at https://www.cambridge.org/core/journals/psychological-
medicine/article/addressing-futility-in-psychiatry-a-consensus-
statement/7FD2C5A344C69D4B6D683DDA45A4640F. 
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standard, in relation to those with eating disorders, to guide medical providers in 

distinguishing between suicides the State is obligated to prevent and suicides it will 

facilitate. 

For the same reasons, the district court’s dismissal of the procedural due 

process claims was also infirm.  The court essentially used its conclusion regarding 

voluntariness (in dismissing the discrimination claims) to bootstrap its dismissal of 

the procedural due process claims.  Curran, 2025 WL 3763413, at *12 (“Fatal to 

Plaintiffs’ procedural due process claim, however, is the voluntary nature of 

Delaware’s EOLOA.”).  But because one cannot have confidence that assisted 

death is truly voluntary among those with eating disorders, there can be no 

confidence in the district court’s conclusion as to procedural due process, either. 

B. Allowing Those Suffering From Eating Disorders To Receive 
Lethal Medication Implicates Substantive Fundamental Rights  

Separately, the district court held that Delaware’s EOLOA did not implicate 

fundamental rights protected by the Constitution, so it was subject only to rational 

basis review.  See id. at *10–11.  To get to this conclusion, it explained that the 

“Due Process Clause does not include a right for informed, uncoerced individuals 

living with terminal illness and a prognosis of six months or less to live to be free 

from living within a jurisdiction that permits them—but does not require them—to 

commit suicide with the aid of a medical professional.”  Id. at *11.  But the 

assumptions underlying that conclusion are misguided. 
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Even accepting the tendentious framing, the district court’s rationale rests on 

the assumption that Delaware’s EOLOA only applies to “informed” and 

“uncoerced” individuals.  For those suffering from eating disorders, that 

assumption is misguided for the reasons explained above.   

The district court’s framing also begs the question, as it assumes there exists 

a clear and stable boundary between a “terminal illness” and a treatable one.  That 

assumption does not hold in practice.  As explained above, some doctors have 

labeled people with eating disorders “terminal” when the person refuses treatment.  

In other words, they suggested that any illness can become “terminal” when a 

patient declines to eat or engage in necessary medical care as a result of mental 

illness.  That is not a terminal illness in any ordinary sense of that word; the word 

“terminal” must have limits.  See Lee v. State, 869 F. Supp. 1491, 1494 (D. Or. 

1994), vacated on other grounds (enjoining statute and noting “a diabetic [may] 

argue[] that diabetes may fit within the definition of ‘terminal disease’ . . . if he 

ceases taking insulin”).  Otherwise, EOLOA and all of its siblings across the 

country will effectively delegate the question of whether an illness is “terminal” to 

medical providers, with no requirement the decisions be overseen or reviewed by 

state medical boards.  That elasticity in the meaning of a key concept in the district 

court’s decision renders that decision fundamentally infirm.   
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*          *          * 

Whatever else can be said about the district court’s decision, its rationale 

utterly breaks down when applied to people with eating disorders—a vulnerable 

group in society to whom the state owes protection, not death. 

CONCLUSION 

Amici curiae respectfully urge this Court to reverse the District Court’s 

decision, and remand to the District Court for further proceedings.  
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